United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 





TRANSCRIPT OF RECORD 


United States Court of Appeals for the 
District of Columbia 

APRIL TERM, 1940. 

No. 7740 


ELIJAH HOLMES AND MATHEW GRAY, TRADING 
AS HOLMES ANI) GRAY, PLAINTIFFS IN ERROR, 


GARFIELD MEMORIAL HOSPITAL, INC., A CORPO- 

PORATIOX. 



ix error to the municipal corin' ok the district of 

COLUMBIA. 


FILED AUGUST 7, 1910 


PRINTED OCTOBER 14, 1940 





United States Court of Appeals for the 
District of Columbia 

APRIL TERM, 1940. 

No. 7740 


ELIJAH HOLMES AND MATHEW GRAY, TRADING 
AS HOLMES AND GRAY, PLAINTIFFS IN ERROR, 


versus 

GARFIELD MEMORIAL HOSPITAL, INC., A CORPO¬ 
RATION, DEFENDANT IN ERROR. 


IN ERROR TO THE MUNICIPAL COURT OF THE DISTRICT OF 

COLUMBIA. 


INDEX. 


Caption. 

Particulars of Demand. 

Affidavit of Merit . 

Motion for a Better Bill of Particulars. 

Memo: Motion for Better Bill of Particulars Overruled 

Memo: Bill of Exceptions Submitted . 

Memo: Bill of Exceptions Signed. 

Writ of Error . 

Bill of Exceptions . 

Assignment of Errors . 

Designation of Record ... 

Certificate of the Clerk. 


Original 

1 

2 

3 

4 
6 
6 
6 

7 

8 

10 

11 

12 


Print 

1 

1 

2 

3 

4 
4 


f> 

8 

9 

10 


40—3870 

















United States Court of Appeals for the 
District of Columbia 


1 Municipal Court of the District of Columbia 

No. 386420 

Garfield Memorial Hospital, Inc., a corporation, 10th & 
Florida Avenue, N. W., Plaintiff , 
vs. 

Elijah Holmes and Mathew Gray, trading as Holmes and 
Gray, 1409 T Street, N. W., Defendant. 

United States of Ajvierica, 

District of Columbia, ss: 

BE IT REMEMBERED, That in the Municipal Court of 
the District of Columbia, at the City of Washing¬ 
ton, in said District, at the times hereinafter men¬ 
tioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

2 Garfield Memorial Hospital Inc 

10th & Florida Ave N W 

Washington, D. C., December 23, 1939 
Filed Jan. 15, ’40 Municipal Court, D. C. 

Elijah Holmes and Matthew Gray, 

Trading as Holmes & Gray and 

Workmens Eastern Mutual Casualty Co., Inc. 

Services rendered to Elman Askew 
“Particulars of Demand” 

Balance, Statement Rendered 
Open Ward 4/2S/39 to 5/20/39 («) $4.00.$88.00 


Routine Laboratory . 2.00 

Pharmacy.30 

Operating Room . 5.00 


Total.$95.30 


With Interest from May 21, 1939 

JOHN B. CULLEN 
900 Investment Building 
Attorney-for-Plaintiff 
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In the Municipal Court of the District of 
Columbia 


At Law No. 

Garfield Memorial Hospital, Inc., a corporation, 10th & 
Florida Avenue, X. W., Plaintiff. 
vs. 

Elijah Holmes and Matthew Gray, trading as Holmes 
& Gray and Workmens Eastern Mutual Casualty 
Company Inc., Defendants 

Affidavit of Merit 
District of Columbia, ns: 

Geo. Macatee, being first duly sworn on oath, according 
to law, deposes and says, that he is Treasurer and duly 
authorized to make this affidavit for the Garfield Memorial 
Hospital Inc., a corporation named as plaintiff in the above 
entitled cause, wherein Elijah Holmes and Matthew Gray 
trading as Holmes and Gray and Workmens Eastern Mu¬ 
tual Casualty Company Inc*., a corporation are named as de¬ 
fendants, that he has personal knowledge of the facts upon 
which this affidavit is based: That the said defendants are 
justly indebted to the plaintiff in the full sum of $95.30 for 
room and board furnished Elman Askew by the plaintiff 
at the specific instance and request of the defendants. That 
the charges thereon are just and reasonable and those 
agreed to be paid by defendants and that no payments have 
been made upon the said account, except those credit for 
which is given in the Particulars of Demand. That the 
aforesaid sum is now overdue and unpaid and that the 
defendants do fail, neglect and refuse to pay the said sum, 
although often requested to do so. 

Wherefore, the plaintiff claims the sum of $95.30 with in¬ 
terest from May 21, 1939 and Court Costs, as more fully set 
forth in the Particulars of Demand, filed herewith and made 
a part hereof, and asks judgment thereon, exclusive of 
all set-offs and just grounds of defense. 

Sgnd GEO. MACATEE 

Subscribed and sworn to before me this 23 day of De¬ 
cember, A. I)., 1939 

Sgnd SARAH CARY ABERCOMBIE 
(Seal) Notary Public. 
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3 1 /-* In the Municipal Court of the District of 

Columbia 

Municipal Court, 467 C St. NW. 

At Law Xo. 386-420 

Garfield Memorial Hospital Inc, Plaintiff 

vs. 

Elijah Holmes & Matthew Gray t/a Holmes & Gray and 
Workmens Eastern Mi ttal Casualty Company Inc., 
Defendant . 

The President of the United States to the Defendant, 

Elijah Holmes & Matthew Gray t/'tc. and Workmens 
Eastern Mutual Casualty Company— Greeting: 

You are hereby summoned to appear in this Court on 
7th day of February, A. D. 1940, at 10 a. m., to answer the 
Plaintiff’s Suit, and show why he should not have judg¬ 
ment against you for the cause of action stated in his dec¬ 
laration—bill of particulars; and in case of your failure so 
to appear and answer, judgment will be given against you 
by default. 

Witness, the Honorable George C. Aukam, Presiding 
.Judge of said Court, the loth day of .January, A. D. 1940. 

BLANCHE NEFF, 

Clerk. 

4 In the Municipal Court of the District of 

Columbia 

At Law No. 386-420. 

Filed January 25, 1940, Municipal Court, D. C. 

Garfield Memorial Hospital Inc a corporation 10th and 
Florida Avenue, X. W., Plaintiff 
vs. 

Elijah Holmes and Matthew Gray trading as Holmes 
and Gray and Workmens Eastern Mutual Casualty 
Company. Inc.. Defendants. 

Motion for a Better Dill of Particulars 

Now come Elijah Holmes and Matthew Gray, defendants 
in the above entitled cause, bv their attornev, and move 
the Court that they be furnished a better bill of particulars 
and for reason therefor, assign as follows: 
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(1) That no basis of liability of the defendants is as¬ 
serted for services rendered to one Elman Askew. 

(2) That the date, nature and character of: any paper 
writing* upon which their liability is expressed be disclosed 
if such exists, or 

(3) That the circumstances date, place and ultimate con¬ 
tent of any conversation between the parties defendant here 
and plaintiff. 

(4) For other reasons apparent upon the face of the 
record. 

(sgd) HENRY LINCOLN JOHNSON, Jr. 
Attorney for Elijah Holmes and Mat¬ 
thew Gray t/a Holmes and Gray , 015 F 
Street, N. W. 

5 Notice 
To: 

John B. Cullen 

900 Investment Building 

Washington, D. C. 

Please take notice that the above motion will be called to 
the attention of the Judge of the Municipal Court before 
whom this motion may calendared at 10 o’clock a. m. on 
Februarv 7, 1940 or as soon thereafter as counsel may be 
heard. 

(Sgd) HENRY LINCOLN JOHNSON, Jr. 

Attorney for Defendants Holmes and Gray 

This is to certify that a copy of the foregoing motion 
was mailed to the office of the Attorney for the plaintiff on 
the 24 dav of January, 1940. 

(Sgd) HENRY LINCOLN JOHNSON, Jr. 
Attorney for Defendants Holmes and 
Gray 

6 Memoranda 

February 7, 1940, M 123, P 419 Judge Aukum. Motion 
of Defendants, Elijah Holmes and Matthew Gray to re¬ 
quire Plaintiff to file more specific Bill of Particulars over¬ 
ruled. 

June 18, 1940, M 127, P 194 Judge Aukum. Bill of Ex¬ 
ceptions submitted to be settled. 
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July 19, 1940, M 127, P 249 Judge Aukum. Bill of Ex¬ 
ceptions signed and ordered of record nunc pro tunc. 

7 United States of America, ss: 

The President of the United States, 

To the Honorable George C. Aukum, Judge of the Mu¬ 
nicipal Court of the District of Columbia, Greeting: 

Because in the record and proceedings, as also in the 
rendition of the judgment of a plea which is in the said 
Municipal Court, before you, between Garfield Memorial 
Hospital, Inc., a Corporation, Plaintiff, and Elijah Holmes 
and Matthew Gray, Trading as Holmes and Gray, et al., 
Defendants, Xo. 386,420, a manifest error hath happened, 
to the great damage of the said Defendants as by their com¬ 
plaint appears. We being willing that error, of any hath 
been, should be duly corrected, and full and speedy justice 
done to the parties aforesaid in this behalf, do command 
you, if judgment be therein given, that then, under your 
seal, distinctly and openly, you send the record and pro¬ 
ceedings aforesaid, with all things concerning the same, 
to the United States Court of Appeals for the District of 
Columbia, together with this writ, so that you have the 
same in the said Court of Appeals, at Washington, within 
20 days from the settling of the bill of exceptions, or within 
such additional time after the expiration of the 20 days as 
the court below or a judge thereof for sufficient cause shall 
allow; that the record and proceedings aforesaid being in¬ 
spected, the said Court of Appeals may cause further to 
be done therein to correct that error, what of right and ac¬ 
cording to the laws and customs of the United States should 
be done. 

Witness the Honorable Charles Evans Hughes, Chief 
Justice of the United States, the Seventh day of June, in 
the year of our Lord one thousand nine hundred and forty. 

JOSEPH W. STEWART, 

Cleric of the United States 
Court of Appeals for the 
District of Columbia. 

Allowed by 

(Seal) D. LAWRENCE GRONER, 

Chief Justice of the United 
States Court of Appeals for 
the District of Columbia. 
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8 In the United States Court of Appeals for the 

District of Columbia 

No. 386420 


Elijah Holmes and Matthew Gray trading as Holmes and 
Gray. 1409 Tea Street, X. W., Petitioners 


vs. 

Garfield Memorial Hospital, Inc., a corporation, 10th and 
Florida Avenue, Respondent 

Bill of Exceptions 
Filed July 19, 1940 

Be it remembered, that in the Municipal Court of the 
District of Columbia, at the City of Washington, in the 
said District, on to wit the 7th day of February, 1940, the 
above cause come on to lie heard upon the motion of the de¬ 
fendants for a better Bill of Particulars, before the Honor¬ 
able George C. Aukum, Chief Judge of the said Municipal 
Court, that present in behalf of the defendants Holmes & 
Gray, was Henry Lincoln Johnson, Jr., their counsel, and 
in behalf of the plaintiff there was John B. Cullen, its 
counsel: that after argument of counsel said motion was 
overruled to which ruling the defendants duly noted their 
exceptions: whereupon on March 22, 1940, the above cause 
come on to be heard before the said Chief Judge Aukum, 
and all parties were represented by counsel as aforesaid 
and said cause was heard and determined upon the follow¬ 
ing agreed statement of facts: 

“Elman J. Askew, was an employee of the defendant 

Holmes and Gray and was injured on March 20, 1939; the 

defendants secured payment of compensation by a policy 

issued bv the Workmens Eastern Mutual Casualty Com- 
• 

pany; Askew properly filed his claim before the Compensa¬ 
tion Commission and an order was entered granting com¬ 
pensation at the rate of $11.55 per week from March 31, 
1939; On June 14, 1939, payments to Askew were stopped 
on the ground that Askew was cured; on December 6, 1939 
Garfield Memorial Hospital through it’s attorney called 
the attention of the compensation commission to the fact 
that the Hospital bill was unpaid; No action has been taken 
on the claim of Garfield Memorial Hospital by the compen- 
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sation commission. That the said services were rendered 
and that the charges therefore are reasonable; that said 
services to Askew were rendered between April 28 to and 
including May 20, 1039; that neither Holmes or 
9 Gray requested the Hospital to render any service 
to Askew orally or in writing; that the Workmens 
Eastern Mutual Casualty Company of Baltimore, Mary¬ 
land, is a foreign corporation, is having financial difficulties 
and a receiver has been appointed for it; that the hospital 
bill herein sued for has not been paid nor has any action 
been taken upon the unpaid status of said bill before the 
compensation commission. 

Whereupon the Court, on the 22nd day of March 1940, 
entered its finding for the plaintiff, for $95.00, with interest 
from May 21, 1939 against the defendants Holmes and 
Gray, to which finding the defendants noted their excep¬ 
tions. 

The foregoing is the substance of all of the testimony 
and/or facts bearing upon the exceptions herein reserved 
on behalf of the defendants Holmes and Gray. 

And thereupon, and as all of said exceptions were duly 
ordered and allowed as aforesaid and because the matters 
and things hereinbefore recited are not matters of record, 
in order to make the same a part of the record herein, it 
is hereby ordered so that the defendants may have the case 
reviewed upon appeals the defendants by their attorney 
move the Court to sign and seal this, their Bill of Excep¬ 
tions, to have the same force and effect as if each and every 
one of said exceptions had been separately signed and 
sealed, which motion is granted by the Court, and there¬ 
upon the defendants tender this, their Bill of Exceptions 
and request the Court to sign and seal the same which is 
accordingly done, now for then, this 19 day of July, 1940. 

GEORGE C. AUKUM, 

Chief Judge. 

Consented to this 18th day of June, 1940. 

JOHN B. CULLEN, 

Atty. for Respondent 





6 


HOLMES ET AL., VS. GARFIELD MEMORIAL HOSPITAL. 


8 In the United States Court of Appeals for the* 

District of Columbia 

No. 386420 

Elijah Holmes and Matthew Gray trading as Holmes and 
Gray, 1400 Tea Street, X. W., Petitioners 

vs. 

Garfield Memorial Hospital, Inc., a corporation, 10th and 
Florida Avenue, Respondent 

Bill of Exceptions 
Filed July 19, 1940 

Be it remembered, that in the Municipal Court of the 
District of Columbia, at the City of Washington, in the 
said District, on to wit the 7th day of February, 1940, the 
above cause come on to be heard upon the motion of the de¬ 
fendants for a better Bill of Particulars, before the Honor¬ 
able George C. Aukum, Chief Judge of the said Municipal 
Court, that present in behalf of the defendants Holmes & 
Gray, was Henry Lincoln Johnson, Jr., their counsel, and 
in behalf of the plaintiff there was John B. Cullen, its 
counsel: that after argument of counsel said motion was 
overruled to which ruling the defendants duly noted their 
exceptions: whereupon on March 22, 1940, the above cause 
come on to be heard before the said Chief Judge Aukum, 
and all parties were represented by counsel as aforesaid 
and said cause was heard and determined upon the follow¬ 
ing agreed statement of facts: 

“Elman J. Askew, was an employee of the defendant 
Holmes and Gray and was injured on March 20, 1939; the 
defendants secured payment of compensation by a policy 
issued by the Workmens Eastern Mutual Casualty Com¬ 
pany; Askew properly filed his claim before the Compensa¬ 
tion Commission and an order was entered granting com¬ 
pensation at the rate of $11.55 per week from March 31, 
1939; On June 14, 1939, payments to Askew were stopped 
on the ground that Askew was cured; on December 6, 1939 
Garfield Memorial Hospital through it’s attorney called 
the attention of the compensation commission to the fact 
that the Hospital bill was unpaid; No action has been taken 
on the claim of Garfield Memorial Hospital by the compel)- 
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sation commission. That the said services were rendered 
and that the charges therefore are reasonable; that said 
services to Askew were rendered between April 28 to and 
including May 20, 1939; that neither Holmes or 
9 Gray requested the Hospital to render any service 
to Askew orally or in writing; that the Workmens 
Eastern Mutual Casualty Company of Baltimore, Mary¬ 
land, is a foreign corporation, is having financial difficulties 
and a receiver has been appointed for it; that the hospital 
bill herein sued for has not been paid nor has any action 
been taken upon the unpaid status of said bill before the 
compensation commission. 

Whereupon the Court, on the 22nd day of March 1940, 
entered its finding for the plaintiff, for $95.00, with interest 
from May 21, 1939 against the defendants Holmes and 
Gray, to which finding the defendants noted their excep¬ 
tions. 

The foregoing is the substance of all of the testimony 
and/or facts bearing upon the exceptions herein reserved 
on behalf of the defendants Holmes and Gray. 

And thereupon, and as all of said exceptions were duly 
ordered and allowed as aforesaid and because the matters 
and things hereinbefore recited are not matters of record, 
in order to make the same a part of the record herein, it 
is hereby ordered so that the defendants may have the case 
reviewed upon appeals the defendants by their attorney 
move the Court to sign and seal this, their Bill of Excep¬ 
tions, to have the same force and effect as if each and every 
one of said exceptions had been separately signed and 
sealed, which motion is granted by the Court, and there¬ 
upon the defendants tender this, their Bill of Exceptions 
and request the Court to sign and seal the same which is 
accordingly done, now for then, this 19 day of July, 1940. 

GEORGE C. AUKUM, 

Chief Judge. 

Consented to this 18th day of June, 1940. 

JOHN B. CULLEN, 

A tty. for Respondent 
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10 In the Municipal Court of the District of 

Columbia 

At Law No. 3S6-420 
Filed July 26, 1940 
Municipal Court, D. C. 

Garfield Memorial Hospital, Inc., a corporation, 10th and 
Florida Avenue, N. \V., Plaintiff 

vs. 

Elijah Holmes and Matthew Gray trading as Holmes and 
Gray 1409 T Street, X. W\, Defendants 

Assignment of Errors 

Now comes the defendants, Elijah Holmes and Matthew 
Gray, by their attorney Henry Lincoln Johnson, Jr., and 
assigns for review to the Court of Appeals of the District 
of Columbia, the following errors corrected by the trial 
Court: 

(1) In overruling defendants motion for a better bill 
of Particulars. 

(2) In entertaining and assuming jurisdiction of the 
cause herein concerned. 

(3) In rendering judgment against defendants on the 
cause of action exhibited and considered in this cause. 

(4) In failing to sustain defendant’s plea to the juris¬ 
diction of the Municipal Court. 

HENRY LINCOLN JOHNSON, Jr. 
Attorney for Defendants Holmes 
and Gray 615 F Street , N. W. 
District 8000. 
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31 In the Municipal Court of the District 

of Columbia 

No. 386420 

Filed July 26,1940 

Municipal Court, D. C. 

Garfield Memorial Hospital, Inc., a corporation, 10th and 
Florida Avenue, N. W., Plaintiff 

vs. 

Elijah Holmes and Matthew Gray trading as Holmes and 
Gray 1409 T Street, X. W., Defendants 

Designation of Record 

The clerk will please make up the record for the Court of 
Appeals to consist of the following: 

(1) The Bill of Particulars. 

(A) An Affidavit of Merit. 

(2) A Motion for a Better Bills of Particulars. 

(3) Minute entry overruling motion for a Better Bill of 
Particulars. 

(4) Minute entry showing submission of Bill of Excep¬ 
tions. 

(5) Minute entry showing signing of Bill of Exceptions 
and date of filing. 

(6) Bill of Exceptions. 

(7) Assignment of Errors. 

(8) This Designation. 

(Sgd) HENRY LINCOLN JOHNSON, Jr. 

Attorney for Defenda/nts Holmes 
and Gray 615 F Street , N. W. 

Service of a copy of the foregoing Designation of Record 
acknowledged this 26 day of July, 1940. 

(signed) JOHN B. CULLEN, 
Attorney for Plaintiff. 
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12 Municipal Court of the District of Columbia 

United States of America, 

District of Columbia . ss: 

I, Blanche Neff, Clerk of the Municipal Court of the 
District of Columbia, hereby certify the foregoing pages, 
numbered from 1 to 11, both inclusive, to be a true and cor¬ 
rect transcript of the record, according to direction of 
counsel herein filed, copy of which is made part of this 
transcript, in Cause, At Law, Xo. 386420, wherein Garfield 
Memorial Hospital, Inc., a corporation, is plaintiff, and 
Elijah Holmes and Mathew Gray trading as Holmes and 
Gray, are defendants, as the same that remains upon the 
files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 1st day of August, 1940. 

BLANCHE NEFF, 

(Seal) Clerk 

Endorsed on Cover: Xo. 7740. Holmes et al., Plain¬ 
tiffs in error, vs. Garfield Memorial Hospital, Inc. United 
States Court of Appeals for the District of Columbia. Filed 
Aug 7, 1940 Joseph W. Stewart, Clerk. 


Addition to Record Per Stipulation of Counsel 


United States Court of Appeals for the 
District of Columbia 

OCTOBER TERM, 1940. 

No. 7740 


ELIJAH HOLMES AND MATHEW GRAY, TRADING 
AS HOLMES AND GRAY, PLAINTIFFS IN ERROR, 

VS. 

GARFIELD MEMORIAL HOSPITAL, INC., A 
CORPORATION. 


IN ERROR TO THE MUNICIPAL COURT OF THE DISTRICT OF 

COLUMBIA 


FILED DECEMBER 3, 1940 
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Endorsed: United States Court of Appeals for the Dis¬ 
trict of Columbia Filed Dec 3- 1940 Joseph W. Stewart, 
Clerk 

United States Court of Appeals for the 
District of Columbia 

October Term, 1940 
Number 7740 


Elijah Holmes and Mathew Gray trading as Holmes and 
Gray, 1409 Tea Street, N. W. Appellants, 

vs. 

Garfield Memorial Hospital, Inc., a corporation, 10th & 
Florida Avenues, N. W., Appellee. 


Stipulation Enlarging the Record 

It is stipulated and agreed by counsel for the respective 
parties in the above entitled cause that the matter hereto 
annexed shall be made a part of the record in said cause, 
it having been ommitted inadvertently when the record 
was prepared. 

JOHN B. CULLEN 
Attorney for Appellee 
HENRY LINCOLN JOHNSON, JR. 
Attorney for Appellants. 

615 F St., N. W. 

In the Municipal Court of the District of Columbia. 

Date Certified Copy of Judgment and copy of 

Minute Entry 

March 2S, 1940 Judgment on finding for plaintiff for 

$95.30, interest from May 21, 1939, and 
costs, vs. Elijah Holmes and Matthew 
Gray. Min. 127 Page 19 (Judge Aukam) 
It appearing under Rule of Court that 
Judgment on the finding in the above 
entitled cause should be entered it is so 
ordered. 
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Wherefore it is considered that the 
plaintiff recover of the defendant Elijah 
Holmes, and Matthew Gray, the sum of 
Ninety-five dollars and thirty cents 
($95.30) with interest from May 21, 1939, 
and costs, and have execution thereof. 
Minutes 127 Page 19 (Judge Aukam) 

This is to Certify, that the foregoing is a true copy of 
the judgment and proceedings in the above-entitled cause. 

Witness, the Honorable George C. Aukam, Presiding 
Judge of said Court, this 29th day of November, A. D. 1940 

BLANCHE NEFF 
Clerk. 

By RICHARD A. TRAMMELL 
Assistant Clerk. 

(Seal) 
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IN THE 


Untteii States Court o{ Appeals 

FOR THE DISTRICT OF COLUMBIA 
October Term, 1940 


No. 7740 


Elizah Holmes and Walter Gray, t/a Holmes and Gray, 

Plaintiff in Error , 

vs. 

Garfield Memorial Hospital, Inc., a Corporation, 

Defendant in Error 


In Error to the Municpal Court of the District of 

Columbia 


BRIEF FOR PLAINTIFF IN ERROR 


JURISDICTIONAL STATEMENT 

This is an action brought in the Municipal Court of 
the District of Columbia on January 15, 1940 (R. 9), 
while it does not appear affirmatively from the Bill of 
Particulars (R. 9), yet as a matter of fact, the defen¬ 
dants Holmes and Gray are the employers of one Elmer 
Askew to whom the plaintiff below, defendant in error 
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here, Garfield Memorial Hospital, Inc., rendered some 
medical and a surgical service. The other defendant be¬ 
low, The Workmen’s Eastern Mutual Casualty Co., Inc., 
an insurance carrier, was not served with process and is 
not a party to this appeal. The suit pretends to be ex con¬ 
tractu, or, by way of quasi-contract, in which the Gar¬ 
field Memorial Hospital, Inc. claims of the Holmes and 
Gray, plaintiffs, here, the sum of $95.30, for the services 
it rendered to one Elmer Askew. Askew is not a party 
to the suit directly or indirectly. Jurisdiction below is 
based upon the Act of March 3, 1901, 31 State. 1191, c. 
854, Section 9, as amended by the Act of February 17, 
1909, 35 State. 623 c. 134, and the Act of March 3, 1921, 
41 State 1340, c. 125 Sec. 1. 1929 D. C. Code, Title 18, c. 
5. Sec. 1931. 

On March 27, 1940, a final judgment was rendered in 
favor of appellee Garfield Memorial Hospital, Inc., (R. 
Pg. 9) against the appellants, Holmes and Gray; ap¬ 
pellants filed a petition for a Writ of Error to the Muni¬ 
cipal Court which was granted by this court on June 7, 
1940. Jurisdiction in this Court is conferred by Act of 
March 3, 1921, 40 Stat. 1312, c. 125 Sec. 12, 1929 D. C. 
Code, Title 18, c. 2 Sec. 29. 

STATEMENT OF THE CASE 

On March 20, 1939, one Elmer J. Askew was employed 
by the appellants and in the course of his employment 
he was injured. The appellants had Compensation In¬ 
surance, by a policy issued by the Workmen’s Eastern 
Mutual Casualty Co. Inc. That Askew promptly filed his 
claim for compensation and an order was made by the 
Compensation Commission under which the Insurance 
company made payments. That Askew went to Garfield 
Memorial Hospital for treatment of his injury and did 
receive the service; that the Hospital bill, though reason¬ 
able was never paid by the Insurance Company. No 
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claim was ever made or allowed by the compensation com¬ 
mission for Hospital services by any one concerned; that 
the insurance company at the time of the suit below was 
going: into the hands of receivers (R. Pg. 6. 7.). 

That on the 25th day of January, 1940, Attorney for 
the appellants filed a motion for a Better Bill of Particu¬ 
lars upon the ground that there was on information in 
the Bill of Particulars to determine why appellants should 
be liable for a bill for services rendered to a person whose 
relationship to appeallants did not appear. R. Pg. 6). 
The Court below overruled this motion and to this action 
relationship to appellants did not appear. (R. Pg. 6). 

That thereafter appellants filed a plea to the jurisdic¬ 
tion of the lower court claiming that the suit was in 
realty an attempt to invoke liability which can only, if 
at all, be prosecuted under the Longshoremen’s and 
Harbor Workers Act, and, that such liability may not be 
made the subject of a suit by a Hospital in the Municipal 
Court as against appellants. (R. Pg. 5, 6). That the 
cause tried upon and agreed Statement of Facts (R. Pg. 
6) in which it was stipulated that the appellants, “neither 
expressley nor impliedly” requested the appellee to ren¬ 
der any service to Elmer Askew, and that they had “se¬ 
cured payment of compensation” as required by the 
Longshoremen’s and Harbor Workers Act. That upon 
a hearing, the Court below on March 27, 1940, entered 
a judgment for the plaintiff for the amount claimed. 

STATUTES INVOLVED 


Longshoreman’s and Harbor Workers Act, as 
adopted and approved for the District of Columbia, 
May 17, 1928,' effective July 1, 1928, (Title 19, Sec¬ 
tion 900 etseq. D. C. Code 1929 ed.) 
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ASSIGNMENT OF ERRORS 

1. In overruling defendants’ motion for a better Bill of 
Particulars. 

2. In entertaining and assuming jurisdiction of the 
cause herein concerned. 

3. In rendering judgment against defendants on the 
cause of action exhibited and considered in this cause. 

4. In failing to sustain defendants’ plea to the jurisdic¬ 
tion of the Municipal Court. 

SUMMARY OF ARGUMENT 

1. That the liability of an employer for medical or hos¬ 
pital services, (not upon the contract of the employer 
with the hospital and/or physician rendering the same) 
is unenforceable except by the special remedies contract¬ 
ed in the Longsshoreman’s and Harbor Workers Act. 

2. That the liability of an employer for medical and 
hospital services may not be invoked by the physician 
and a hospital except through the employee and/or other 
classes of persons enumerated in said act. 

3. That the liability of an employer under the Long¬ 
shoreman’s and Harbor Workers Act is exclusive of all 
other liabilities. 

4. That a Bill of Particulars in a class B Case, while 
informal, should contain a clear statement reflecting a 
justifiable claim, and informing the defendant. 

1 and 2 

It is the contention of petitioners here that the only 
liability of an employer for medical or hospital services 
rendered to an employee, (not upon the contract of the 
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employer with the hospital and/or physican rendering 
the same) is set out in the Longshoreman’s and Harbor 
Worker’s Act, as adopted and approved for the District 
of Columbia May 1, 1928, effective July 1, 19££, and, 
that such liability is expressed within the aforesaid act 
and is made exclusive by the terms of the Act. 

The said Act provides as follows: 

(Title 19 Sec. 904 a, 1929 Code D. C.) 

Section 4a. Every employer shall be liable for 
and shall secure payment of the compensation to his 
employees, payable under sections 7, 8, (907, 908)... 

(Title 19 Sec. 907 a, 1929 Code D. C.) 

Section 7a. Of said Act provides as follows: The 
employer shall furnish such medical, surgical, and 
other attendance or treatment, nurse and hospital 
service, medicine, crutches, and apparatus for such 
periods as the nature of the injury of the process of 

recovery may require.nor shall any claim for 

medical or surgical treatment be valid and enforce¬ 
able as against such employer, unless within twenty 
days following the first treatment the physician giv¬ 
ing such treatment shall furnish to the’employer and 
the deputy commissioner a report of said injuries 
and treatment on a form prescribed by the commis¬ 
sion. 

It is obvious that hospital service, etc., to an employee 
are benefits accruing to the employee under the Act and 
that employer is liable therefor under certain circum¬ 
stances set out and contained in the Act. This liability 
cannot be made the subject matter of the jurisdiction of 
the Municipal Court of the District of Columbia, for the 
Act itself provides: 

Section 5: (D. C. Cede Title 19, Sec. 905). The 

liability of an employer prescribed in section 4 shall 
be exclusive of all other liability of such employer to 
the employee, his legal representative, husband or 
wife, parents, dependents, next of kin, and anyone 
otherwise entitled to recover damages from such 
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employer at laic or in admirality, on account of suck 
injury or death. (Italics supplied.) 

The Act does make provision for the institution of 
legal proceedings against an employer, for section 5 
supra continues as follows: 

“except that if an employer shall fail to secure 
payment of compensation as required by this act, an 
injured employee, or his legal representative in case 
death results from the injury, may elect to claim 
compensation under this act or to maintain an action 
at laic or in admirality for damages on account of 
such injuries or death. 

So, it is clear that the only exception to the exclusive 
character of the defendant’s liabilty under the act and 
before the commission occurs when the employer fails 
to secure payment of compensation “as required in the 
act.” This doesn’t mean if he fails to pay compensation, 
but merely if he fails to post security for such payment. 
The words “as required by this act” in Section 5. are 
further explained by Section 32a (1) of said Act which 
provides as follows: 

Section 932a 1. “Every employer shall secure 
the payment of compensation under the Act: 

(1) By insuring and keeping insured the payment 
of such compensation with any stock com¬ 
pany or mutual company, etc. 

It is admitted that petitioners here had “secured the 
payments of compensation as required by the Act,” by 
insuring with a mutual company; under these circum¬ 
stances the exclusive character of the liability under the 
Act, and the jurisdiction of the U. S. Compensation Com¬ 
mission was absolute. 

Just how the failure and/or neglect of the carrier to 
pay a hospital bill, and its subsequent receivership could 
permit a hospital to invoke the jurisdiction of the Munici- 
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pal Court of the District of Columbia to enforce a liability 
of an employer to his employee under the compensation 
act, without any independent contract to support such 
action is incomprehensible. 

The legal situation is comparatively simple, and may 
be stated as follows: 

Does the liability imposed upon employers under 
the Longshoremen and Harbor Workers Act to 
furnish hospital services to an injured employee 
create an obligation contractual in nature and en- 
lrocement by a hospital through recourse to a suit 
in the Municipal Court of the District of Columbia, 
by the hospital against the employer? 

Your petitioners claim, that while there could be no 
question of an employer’s liability at common law upon 
his undertaking or promise to pay for such services, yet, 
where the services are not authorized by the employer, 
and in the absence of any expressed or implied undertak¬ 
ing by the employer to pay therefor, no liability, en¬ 
forceable at common law, is created by the Longshoremen 
and Harbor Workers Act upon which his action in the 
Municipal Court might be grounded at the instance of a 
person other than an employee, or a dependent. This 
precise situation arose under the New Jersey Act which 
is similar to our act in Mayor and City Commissioners 
of Jersey City-vs-Hudson County National Bank 186 
A.33 (1936), where the Court says: 

“Concededly, there was no undertaking by the de¬ 
fendant employer to pay the value of the services 
thus rendered; and the theory advanced is that lia¬ 
bility therefor is created by paragraph 14 of sec¬ 
tion 2 of Workmens Compensation Act of 1911 
etc. 

There was evidence tending to show that the 
employer, through its representative, early had 
knowledge of the injury and the need of hospitaliza¬ 
tion; it is undisputed that such treatment was not 
authorized by it. Where the employer does not un- 
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dertake to furnish the requisite hospital service, 
jurisdiction to compel him to assume the payment 
of the expense thus incurred is vested by statute in 
the compensation bureau. The statute defines the 
rights and duties of the employer and employee 
inter se; and it does not vest in a third party who 
provides surgical medical, or hospital service, a 
right of action against the employer for the value 
thereof. Here there was no contractual undertaking 
by the employer to pay for this service and there¬ 
fore the action is not maintainable.” 

And similarly in the State of Minnesota the fact that 
there, as here, where the statute makes no provision for 
the enforcement of a claim by a hospital, the unavail¬ 
ability of the process of the Courts at the suit of a hos¬ 
pital to secure the payment by the employer of a bill for 
which his only liability is as set out in the compensation 
act, was determined in the case of 

Beach versus Gendler 

182 N. W. 607 (1921), at page 607 the Court 
says: (148 Minn. 421) 

“The complaint is framed under the workmen’s 
compensation act and plaintiff claims that this law 
gives to anyone who treats an employee for an in¬ 
jury accidentally received in the course of employ¬ 
ment, a common law action against the employer 
for the value of the services, even though the serv 
ices were neither expressly nor impliedly requested 
by the employer. 

The law makes it the duty of the employer to 
furnish the latter (hospital treatment within cer¬ 
tain limits as to time and amount and if he is un¬ 
able or refuses to do this he renders himself liable 
therefor. But the remedy against the employer 
for failure to perform his duty in this respect is 
apparently given only to the employees; or in case 
of death, to his dependents, by the act, for in the 
compensation settlement thereunder or in the 
judgment to be entered in his or her favor, this 
medical attention paid or incurred by him is to be 
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included. Nowhere in the act is there any pro¬ 
cedure designated under which those who may have 
furnished medical attention to the employee can 
become parties to the compensation proceeding or 
the judgment therein, and no method is pointed out 
to apportion as between different claimants the 

amount for which the employer is liable. 

We think the laic as it stood when this injury 
occurred, afforded a remedy only in one proceeding 
and that to be instituted by the injured employee 
above, if living. 

3 and 4 

When compared with the situation in the instant case 
the above cited cases would seem to be determinative of 
the issue herein presented. In the instant suit because 
of the extreme informality of the “Bill of Particulars,” 
filed by Respondent in the Municipal Court, your peti¬ 
tioners did request a “Better Bill of Particulars” because 
of their inability to precisely determine the nature of 
the claim therefrom. But in light of the stipulation and 
of your petitioners’ plea to the jurisdiction of the Court, 
it is apparent that no pretense is made of a common law 
contractual liability, but that the whole frame of respon¬ 
dents suit below is grounded upon petitioners’ responsi¬ 
bility under the compensation act. The only “fly in the 
ointment”, so to speak, is in the fact that the insurance 
carrier has failed to pay a hospital bill incurred by the 
employee. This fact does not relieve the exclusive char¬ 
acter of the Act. This particular point has been adjudi¬ 
cated. In the case of PECOR vs. NORTON LILLY CO., 
295 Pac. 582, the court had under its consideration a 
provision of the California Compensation Act, which is 
similar to ours in respect to the provision that the em¬ 
ployer secure payment of compensation. Suit was 
brought when the insurance carrier failed to pay. The 
court in that case affirmed the decision of the lower court 
dismissing the complaint against the employers asserting 
that the employer having secured payment of compensa- 
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tion by taking out a policy of insurance, the remedy of 
a claimant was under the compensation act and not in 
the Courts to enforce their statutory liability. 

So in the case at bar the remedy of our statue is ex¬ 
clusive for any benefit to any employee or for any lia¬ 
bility of an employer thereunder. We have in this case 
a liability the enforcement of which is outlined in its 
entirety by the statute, and the remedy of any person 
seeking to enforce that liability is measured by the pro¬ 
visions of the statute. This rule is well known and has 
been invoked w’herever a liability is coupled wth aspecial 
remedy. In the case of POLLARD vs. BAILEY, 20 
Wallace 520, 527, 22 L. Ed. 376 at page 378, the Supreme 
Court of the United States uses the following determina- 
ative language: 

“Where the provision for liability is coupled with 
a provision for a special remedy, that remedy and 
aht alone must be employed.” 

In the case at bar we have that identical situation, 
w'here dismissing the liability of an employer in tort, 
his only liability, is contained in the provisions of the 
Longshoreman’s and Harbor Worker’s Act. 

No authority is needed to show that the whole legal 
difficulty was aggravated in the lower court because of 
the insufficient and inadequate Bill of Particulars. It 
did not give the slightest information as to the basis of 
the suit. There was not enough information in it to 
determine the relationship of the parties. 

Under the circumstances your plaintiffs in error pray 
that the judgment of the lower court be reversed with 
directions to enter a judgment for them upon the plea 
filed in the cause below. 

Respectfully submitted, 

Henry Lincoln Johnson, Jr., 

Attorney for Plaintiff in Error 
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IN THE 


Urnteb States Court of appeals 

FOR THE DISTRICT OF COLUMBIA. 
October Term, 1940. 


No. 7740. 


Elijah Holmes and Walter Gray, t/a Holmes and 
Gray, Plaintiffs in Error, 

v. 

Garfield Memorial Hospital, Inc., a Corporation, 
Defendant in Error . 


In Error to the Municipal Court of the District of 

Columbia. 


BRIEF FOR DEFENDANT IN ERROR. 


STATEMENT OF THE CASE. 

On March 20, 1939, one Elmer J. Askew was in¬ 
jured in the course of his employment for the appel¬ 
lants and applied to the Compensation Commission for 
compensation. Without any formal order the Work¬ 
men’s Eastern Mutual Casualty Co., Inc., began pay- 
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ment of compensation to Askew, who meanwhile had 
been sent by his employers, the plaintiffs in error, to a 
doctor retained by the said insurance company. The 
said doctor sent Askew to Garfield Hospital where cer¬ 
tain services were rendered to him, for which services 
a reasonable charge was made. Askew was discharged 
from the Hospital as cured and compensation ceased 
shortly thereafter, but the insurance company failed to 
pay the hospital bill even though demand was made on 
it by the Hospital and its attorney. No claim was 
presented to the Compensation Commission by the 
Hospital, but the Commission was informed that the 
Hospital had not been paid and the Commission wrote 
to the Insurance Company which failed to reply. Suit 
was filed by the Hospital against the employers and 
the Insurance Company, which went out of business 
in the District of Columbia, and was not served. The 
case was tried upon a stipulation as to facts in which 
it was agreed “that neither Holmes nor Gray re¬ 
quested the Hospital to render any service to Askew 
orally or in ivriting,” and upon finding for the Hos¬ 
pital, a judgment was entered from which the defen¬ 
dants appeal. 


STATUTES INVOLVED. 

Longshoremen’s and Harbor Workers’ Act, as 
adopted and approved for the District of Colum¬ 
bia May 17, 1928, effective July 1, 1928 (Title 19, 
Section 900 et seq. D. C. Code 1929 ed) 

Municipal Court Act of March 3, 1921 (41 Stat. L., pt. 
1, p. 1310) 
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SUMMARY OF ARGUMENT. 

1. That the Bill of Particulars filed in the instant case 
contained a clear statement of the case, fulfilled the re¬ 
quirements of the Municipal Court Rules, and that the 
Municipal Court did not commit error in overruling 
defendants’ motion for a better Bill of Particulars. 

2. That the liability of an employer under the Work¬ 
men’s Compensation Law is exclusive of all other lia- 
bilties to the employee only, and only when the em¬ 
ployer secures payment cf such compensation. 

3. That the liability of an employer for medical or 
hospital services rendered an injured employee is un¬ 
enforceable through the provisions of the Workmen’s 
Compensation Law and the only recourse is to the 
Courts, and therefore the Municipal Court did not com¬ 
mit error in entertaining and assuming jurisdiction of 
the cause herein contained, nor in failing to sustain 
defendants’ plea to the jurisdiction of the Municipal 
Court. 

ARGUMENT. 

1) Under authority vested in it by the Municipal 
Court Act of March 3, 1921—The Municipal Court 
adopted rules regulating practise therein and Rule 2, 
Section 3 provides— 

“In cases of Class B no formal pleadings shall 
be required, but such suits shall be filed by de¬ 
livery to the Clerk of a Bill of Particulars, to¬ 
gether with a copy thereof for each defendant, 
which Bill of Particulars, if the suit be upon a 
contract, express or implied, shall consist of an 
itemized statement of the account, or of the nature 
of the demand.” 
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No more and no less is required than an itemized 
statement of the account. 

In August, 1938, the New York Courts, in the case of 
Armstrong v. Weiss 7 N. Y. S. 2d 26, decided that— 

“The law* will create a contract where the obli¬ 
gations are imposed by law, although no contract 
was in fact made or intended by the parties in 
question.” 

Again in the case of Zamkin v. U. S. F. £ G. Co. 201 
N. Y. S. 712 the Court held that— 

“Workmen’s Compensation Act requiring em¬ 
ployers to provide medical services for an injured 
employee necessarily imports a common law T con¬ 
tract between the employer and physician for ser¬ 
vices rendered, and the employer is liable 
therefor.” 

Just latelv in Pennsylvania in the case of Trustees 

V w 

of State Hospital v. Lehigh Valley Coal Co., 267 Pa. 
474, the Court held that— 

“A State Hospital may recover for hospital ser¬ 
vices and treatment rendered to a coal company’s 
employees injured in the course of their employ¬ 
ment and removed to the hospital for treatment 
with the company’s consent, and although no for¬ 
mal application had been made by such employees 
to the coal company for medical service. 

“In such case the coal company, in lieu of fur¬ 
nishing to its employees, the medical service re¬ 
quired by the Act of 1915, having acquiesced in the 
removal of the injured employees to the hospital 
for care and treatment, adopted this method of 
performing its statutory duty and at once there 
arose an implied obligation on its part to pay the 
hospital for such service.” 


0 


In the present action, based upon a contract, implied 
by statute, an itemized statement was filed (R. 2), 
showing the services rendered to Askew by the Hos¬ 
pital and the demand on the employers. Certainly 
the employers knew the name of Askew, that he was 
an employee of theirs, that he was in the hospital and 
should have known the law, if they didn’t. The item¬ 
ized account was clear, the nature of the demand was 
evident, and no better Bill of Particulars could have 
been furnished, even if ordered by the Court. 

Nor can there be any question as to the right of a 
Judge of the Municipal Court to interpret its own 
rules, nor as to his discretion in ruling upon the suffi- 
ciency of the Bill of Particulars. Many courts have 
decided this point, the latest being the Massachusetts 
Court in 1940, in Shea v. Crompton & Knowles Loom 
1 Yorks 25 N. E. 2d 725, where it was held that— 

“The power of allowing or denying a motion 
to amend specifications rests in the sound judicial 
discretion of the judge. The exercise of this dis¬ 
cretion by a trial justice is never overruled by an 
appellate court unless the discretion has been 
clearly abused” 

and the Florida Court in 1940, in Foland v. Cooper 197 
So. 446 held— 

“That a motion for a Bill of Particulars is ad¬ 
dressed to the sound discretion of the trial court 
and his ruling thereon will not be disturbed unless 
it plainly appears that there has been an abuse 
of discretion.” 

No such abuse appears in the instant case; the Bill 
of Particulars was clear and fulfilled the requirements 
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of the Rules of the Municipal Court, and therefore the 
Municipal Court did not err in overruling defendants’ 
motion for a Better Bill of Particulars. 

2) The liability of an employer under the Work¬ 
men’s Compensation Act is exclusive of all other liabil¬ 
ities but only insofar as his liability to the employee is 
concerned. The Act does not represent a contract 
either between the physician and the injured workman 
or between the physician and the employer of the 
workman. The Act specifically mentions in many 
places that it applies to employer and employee, and 
the courts of the country have held uniformly that it 
applies only to them and has no binding effect on third 
persons who may furnish medical services. 

In the case of Noer v. G. IF. Jones Lumber Co. 175 
N. W. 7S4, the court held— 

“A physician’s right to resort to the courts to 
enforce by action his claim against an employer 
for whom the physician has performed services in 
caring for an injured employee at the employer’s 
request is not affected by the Workmen’s Compen¬ 
sation Law giving the industrial commission ex¬ 
clusive jurisdiction to pass upon the reasonable¬ 
ness of the medical bills of the employee, since the 
statute applies only in cases where such issue is 
between employer and employee.” 

In Siegal v. Strauss et al 245 X. Y. Supp. 688, the 
court held— 

“The provisions of the Workmen’s Compensa¬ 
tion Law have no application to an action at law 
by a physician to recover from the employer,” 
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and in the same case it was held error to receive evi¬ 
dence respecting the Workmen’s Compensation Law 
requirements, or the failure of the physician suing 
employer for services, to comply therewith, and to 
charge the jury in respect thereto. 

In Ross v. Austin Drilling Company 131 Kansas 824, 
the court further emphasized this position— 

“As a general rule, the compensation acts are 
not concerned with the rights of attending physi¬ 
cians or surgeons since they usually apply only to 
the relations between the employer or his insur¬ 
ance carrier and the injured employee.” 

And in Augustus v. Levin 224 Ill. App. 376, a definite 
conclusion was drawn— 

“The provisions of the Compensation Act are 
binding upon the employees electing to be bound 
by them and none others. All except employer and 
employee are strangers to the Act, and their usual 
lawful rights and remedies are unaffected by it.” 

Certainly the language used by these courts was 
definite enough to leave only one conclusion. Even 
the case of Pecor v. Norton Lilly Company, cited by the 
plaintiff in error (p. 11), bears out this contention for 
the action in that case was between employee and em¬ 
ployer, and the Court held the employee’s remedy was 
under the Act. The case of Pollard v. Bailey, cited 
by plaintiff in error (p. 12), set up a principle of 
law as to the use of a special remedy, but in the case 
at issue there was no special remedy provided for the 
hospital to use. As a matter of fact the courts and 
the commissions hold that third parties cannot and 
do not come under the provisions of the Act. 
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On August 24, 1938, in Armstrong v. TFeiss (supra) 
the Court said— 

“Employers who failed to carry compensation 
insurance could not avoid payment for medical 
services rendered by a physician to an injured 
employee in physician’s action against employer 
because of failure of Workmen’s Compensation 
Law to provide a remedy for physician to collect 
charges in such a case or because the Industrial 
Board, which approved settlement of compensa¬ 
tion claim of employee disclaimed jurisdiction to 
direct payment of physician’s bill or lacked the 
statutorv authoritv to do so.” 

Even the plaintiffs in error will not contend that there 
is no liability on the employer to furnish medical and 
hospital attention to an injured employee, for the Work¬ 
men’s Compensation Law is too specific on that point. 
If the employer does not furnish such services, the 
employee may do so himself and the employer is liable 
therefor. How much more is the liability of the em¬ 
ployer when he himself or his agent contracts for such 
services? Section 35 of the Longshoremen’s and Har¬ 
bor Workers’ Compensation Act, in force in the Dis¬ 
trict of Columbia, provides— 

“In any case where the employer is not a self- 
insurer, in order that the liability for compensa¬ 
tion imposed by this Act may be most effectively 
discharged by the employer and in order that the 
administration of this Act in respect of such lia¬ 
bility may be facilitated, the commission shall by 
regulation provide for the discharge, by the car¬ 
rier for such employer, of such obligations and 
duties of the employer in respect of such liability, 
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imposed by this Act upon the employer, as it con¬ 
siders proper in order to effectuate the provisions 
of this Act.” 

In other words, the carrier is put in the place of the 
employer, and just as the carrier incurs the liability of 
the employer, the employer must abide by the acts of 
his carrier. In the instant case the carrier sent Askew 
to its physician who sent him to the Hospital. The 
employer incurred liability and has not met it. 

The plaintiffs in error claim that they secured the 
payment of compensation in accordance with the pro¬ 
visions of the Act, but through no fault of theirs the 
carrier did not pay the medical bills. Section 36(a) 
of the Act provides— 

“Every policy or contract of insurance issued 
under authority of this Act shall contain (1) a 
provision to carry out the provisions of Section 
35, and (2) a provision that insolvency or bank¬ 
ruptcy of the employer and/or discharge therein 
shall not relieve the carrier from payment of com¬ 
pensation for disability or death sustained by an 
employer during the life of such policy or 
contract.” 

With such a provision embodied in the Act, could it 
have been the intention of the makers of the Act to 
rid an employer of his liability upon the bankruptcy 
of his carrier? Certainly not, and the courts have so 
held. 

In St. Mary's Hospital v. Atlas Warehouse and Cold 
Storage Co. 277 N. W. 144 it was held— 

“Employer was liable to hospital for hospitali¬ 
zation extended to employee in compensation case, 
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even though employer had indemnity insurance 
furnished by surety company and the hospital 
first sought payment from the surety company at 
the suggestion of employer and failed to recover 
because of surety’s bankruptcy.” 

The employer thus has not secured payment of med¬ 
ical expenses and is liable therefor. In the case of 
Armstrong v. Weiss (supra) the court held— 

“The remedy of a physician, who furnished 
professional services for employee, who was in¬ 
jured in an accident for which he received work¬ 
men’s compensation, was against the employers 
who carried no compensation insurance even 
though the employers did not authorize the treat¬ 
ment administered to the employee by the physi¬ 
cian.” 

The conclusion must be drawn that as regards the 
exclusiveness of the employer’s liability, it is limited 
to his relations with the employee and that, only when 
he meets his liability. 

(3) Search the Workmen’s Compensation Law as 
you will and nowhere will you find a provision whereby 
the Compensation Commission has power to enforce 
payment of medical or hospital bills by the employer 
or his carrier insurance company. Search the records 
of the various commissions, acting under laws similar 
to the one in force in the District of Columbia, and 
nowhere will you find a record of payment of medical 
or hospital expenses being forced on the employer or 
his insurance carrier —Armstrong v. Weiss (supra). 
True, in the Workmen’s Compensation Law there is 
mention of claims for medical and surgical treatment 
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being presented within stated periods of time and you 
will find orders by Commissions for payment of such 
expenses, but as a practical matter there is no way to 
enforce such orders. Employers and their carriers 
voluntarily pay these expenses in addition to compen¬ 
sation, but if they fail to do so, physicians and hos¬ 
pitals must resort to the courts. 

Various States have recognized this deficiency in the 
Workmen’s Compensation Law and have amended 
their statutes to remedy this. In the case of Beach v. 
Gendler, 182 N. W. 607, cited by plaintiffs in error (p. 
10) the court stated that— 

“Nowhere in the Act is there any procedure 
designated under which those who may have fur¬ 
nished medical attention to the employee can be¬ 
come parties to the compensation proceeding or 
the judgment therein.” 

and then goes on to add— 

“Some compensation statutes, like those of Cal¬ 
ifornia and New York make provisions for liens 
to physicians upon the compensation adjudged 
and specify how to secure them. In other States 
the law prescribes different ways in which the one 
furnishing the injured employee with medical ne¬ 
cessities may assert his claim against the em¬ 
ployer.” 

Thus we see that some courts take full cognizance of 
the deficiency in the Workmen’s Compensation Law 
and if we look at other courts we see still stronger 
language used in this regard. In Augustus v. Levin 
(supra) and in Ross v. Austin Drilling Company 
(supra) the courts said that— 
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“There is no provision in the Workmen’s Com¬ 
pensation Act by which physicians may voluntar¬ 
ily come under the Act.” 

Not even the plaintiffs in error would say that the 
Workmen’s Compensation Law prevents an employer 
or injured employee from making a contract with a doc¬ 
tor or a hospital for services. Yet if this were done, 
and the bill not paid, they would have us believe that 
the only recourse of the physician or hospital would 
be to present a claim before the Compensation Com¬ 
mission. Yet the courts, which have had to determine 
1 his question have held that such is not the case. See 
Noer v. G. IF. Jones Lumber Company (supra). 

Again in Huddleston v. Texas Pipe Line Company 
230 S. W. 250 the court held— 

“The Act does not take away the employer’s 
right to contract with a physician nor the physi¬ 
cian’s right to recover for medical services ren¬ 
dered at the request of the employer.” 

Quickly the plaintiffs in error say, there was no ser¬ 
vice rendered at the request of the employer, but cer¬ 
tainly it was not at the suggestion of the hospital. The 
eases cited and manv others show all too clearly that 
any services rendered to an injured employee are for 
the benefit of the employer and the liability is imposed 
on him to pay therefor. 

Since the Compensation Commission cannot enforce 
payment for medical services, the doctor or hospital 
must turn to the courts for aid when the employer fails 
to pay. In the w T ords of the New York Court in the 
case of Armstrong v. Weiss (supra) decided Aug. 24, 
1938— 
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“Is the plaintiff without legal rights against the 
defendants? If this court has no jurisdiction over 
his action he is left without payment for his ser¬ 
vices, the cost of which is imposed by law upon 
the employers. To- leave the plaintiff without 
relief would be contrary to the spirit of the Work¬ 
men’s Compensation Law. Physicians might well 
hesitate to treat injured employees without direct 
authorization from the employers.” 

There can be but one conclusion drawn from these 
cases and that is that the Municipal Court had juris¬ 
diction over the present cause of action. If the Com¬ 
pensation Commission cannot enforce payment of 
the employer’s liability, one rendering medical ser¬ 
vices must go to the courts. In the District of Colum¬ 
bia the Municipal Court has exclusive jurisdiction in 
civil actions up to $1,000.00, and the amount at issue 
in the present cause was less than that. Therefore 
the Municipal Court did not err in entertaining and 
assuming jurisdiction of the cause herein contained, 
nor did it err in failing to sustain defendants’ plea to 
the jurisdiction of the Municipal Court. 

Having shown the Particulars of Demand to state 
a clear cause of action, over which the Municipal Court 
had jurisdiction, and there not being any evidence in¬ 
troduced to disclaim defendants’ liability in the lower 
court, the plaintiff proved its case and was entitled to 
judgment. Hence the Municipal Court did not err in 
rendering judgment against the defendants on the 
cause of action exhibited and considered in this cause. 

Defendant in error, therefore, prays that the judg¬ 
ment of the lower court be affirmed. 

Respectfully submitted, 

John B. Cullen, 

Attorney for Defendant in Error. 


